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Why?

• You’ve probably heard some variation on this topic multiple 
times in the past.

• How you handle the first 24 hours after an emergency is 
crucial.

• Whether or not you are at fault, your response must be the 
same in every situation.

• We will discuss how your company should respond internally 
and also how to manage the PR after a crisis.

Presenter
Presentation Notes
You’ve heard this presentation before.  Think about fire and tornado drills you were given in Elementary School.  Why do we have them every year when they do not change?  Because repetition of the action plan is key.  The more we run through emergency scenarios, the more we can internalize it and respond more effectively in the crisis.  That’s why I’m talking about this subject.  It is not enough to have a vague understanding of what to do in an emergency – we need to have a concrete plan in place.CLICKRoadmap for the discussion.  First 24 hours. Whether or not you are at fault, your response and First Report must be the same in every situation.Remember, lawsuits are driven by the potential for recovery of monetary damages, not by the fault of the parties.  How to respond internally and manage the PR.  We will go through examples and discuss how to get a crisis action plan started.



Immediate Action Matters
• Preservation of physical evidence
• Witness and responding agency (police, EMS) cooperation
• Defense Counsel involvement/investigation privilege

• A CAUTIONARY EXAMPLE: Your company is served with a 
lawsuit for an accident that occurred two years ago.  Your 
vehicle was not even involved in the accident, so you did not 
report it to your insurance company or implement your crisis 
action plan.  The allegation is that your company’s vehicle 
was illegally parked.  An expert for the Plaintiff has pinned 
liability for the accident on your driver.
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Presentation Notes
Before getting into specifics about a crisis action plan, let’s talk about an example of when they can be extremely valuable.�Sometimes surveillance video from surrounding businesses can be extremely valuable when there is a disputed liability argument. Surveillance videos often get taped over and may only be available for a short period of time (7 days typically).



A Cautionary Example

Presenter
Presentation Notes
In this case, claimant was adamant that the insured vehicle was much further up in the street and was blocking his view to oncoming traffic and thus was responsible for the collision that occurred. Fortunately this claim was timely reported and we were able to obtain surveillance video from a surrounding business which clearly showed that the insured was back much further than claimant stated, and was in fact not blocking claimant’s view. 



Time is NOT on Our Side

• Catastrophic accidents never happen at convenient times; 
they can occur at odd hours in unfamiliar places.

• Don’t wait for Monday morning!  Contact your insurance 
carrier immediately.  Most insurers have a 24-Hour response 
hotline available.  Call them immediately.  “Better safe than 
sorry” is a helpful rule of thumb.

• Assign a reliable supervisor.  If possible, dispatch the 
supervisor to the accident scene immediately.  If not, the 
supervisor should direct operations remotely.  This 
supervisor will be your eyes and ears on the ground.
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Presentation Notes
Your first phone call after learning of an accident should be to your insurance carrier.  When in doubt, report the incident as a serious or catastrophic accident.For most insurers, a report of an accident is received by the insurance company’s staff during business hours or by claims professionals via a hotline after hours.If the accident appears catastrophic, it is likely that your carrier will assign a Claims Adjuster to immediately coordinate a rapid response investigation.If the accident is NOT reported as involving potentially serious or catastrophic injuries, your carrier will not know to coordinate a rapid response, which may jeopardize the investigation.Again, assume the worst and report all claims accurately and immediately!



Reliable Supervisor in Action
If it is possible to get to the scene, the Responsible Supervisor 
should:

• Report the precise location of the accident.
• Advise law enforcement of his/her presence on the scene.
• Locate and support the Driver.
• Take photographs, but don’t forget that any photos you take must be 

produced in litigation. 
• Find a DOT-approved drug and alcohol testing facility.

If it is not possible to get to the scene, the Responsible Supervisor 
should:

• Determine the precise location of the accident.
• Determine what law enforcement officials are on the scene.
• Maintain cell phone contact with the Driver.
• Direct the driver to take photographs.
• Find a DOT-approved drug and alcohol testing facility.
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Presentation Notes
Before getting into specifics about a crisis action plan, let’s talk about an example of when they can be extremely valuable.�Sometimes surveillance video from surrounding businesses can be extremely valuable when there is a disputed liability argument. Surveillance videos often get taped over and may only be available for a short period of time (7 days typically).



Help is on the way!

• Your insurance carrier may direct one or more of these 
professionals to the accident scene:
• Local counsel;
• Field investigator;
• Accident reconstructionist

• Involvement of a local counsel ensures that the investigation 
is privileged.  Local counsel will also serve as a conduit 
between our Driver and police, ensure compliance with 
FMCSA post-accident regulations, and give valuable insight 
into the particular venue and investigating agency.
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Presentation Notes
LOCAL COUNSEL:Your insurance carrier may assign Local Counsel, an experienced attorney, who will travel to the scene to direct the investigation, establish attorney/client privilege, and communicate with law enforcement officials.Local Counsel will also assist with preparation of internal accident reports, coordinating others at the scene of the accident and working with your Responsible Supervisor.FIELD INVESTIGATOR:The Field Investigator is a local professional who may be a seasoned insurance adjuster or a private investigator.  His/her role:Photograph the scene and the vehicles.Canvass the scene for witnesses.Locate any vehicle ordered towed from the scene by law enforcement officials.Obtain the police reports of the accident.Aid in getting the driver to a DOT approved drug/alcohol testing facility.ACCIDENT RECON:The “Recon” is an experienced professional, formally trained in the science of motor vehicle accident reconstruction.  He/she may be a mechanical engineer or former law enforcement official.Responsibilities:Inspect and photograph the scene, including the debris field, gouge marks, evidence of paint transfer, and yaw and/or skid marks.Take precise measurements in relation to fixed objects.Inspect for the presence of Electronic Control Modules (“ECMs”) in all vehicles involved.Inspect for the presence of Accident Event Recorders (“AERs”) in all vehicles involved and remove any AER data chips.Inspect, measure and photograph each of the vehicles involved in the collision, measuring the degree of deformation or crush damage and noting paint transfer.  



Managing the Driver
• Your driver is the most critical piece of the post-accident puzzle.  
• In a “perfect world,” the Driver should not be permitted to make a 

formal statement to anyone (including the Field Investigator) 
outside the presence of Local Counsel, in order to maintain 
attorney/client privilege and best protect the investigation.

• By the time the Reliable Supervisor is in contact or on the scene, 
however, the Driver may well have spoken to the authorities.  It is 
important to learn to whom the Driver has spoken and what was 
said.  

• Just get the facts.  The Driver should be encouraged to be honest 
without fear of the blame game.
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Presentation Notes
WILL I LOSE MY JOB?Post-accident, whether the question is asked aloud or not, it is on your Driver’s mind.  Be fair:  until the facts are in, a decision cannot be made.  Be supportive: but, don’t give false reassurances and make no promises.Be mindful of company policy:  don’t rush to terminate solely because the initial report suggests fault.Be human: this may be the most serious accident of your professional driver’s career.  Because he/she is the most important part of the post-accident puzzle, it is crucial that your driver be cooperative.



Driver Responsibilities
• Remain Calm

• Your driver is likely the only professional at the scene when the accident 
happens.  Remain professional.

• Stop
• Keep vehicles in place.

• Get Help
• Contact 911.  Do not try to render aid if not qualified.  

• Secure the Scene
• Put out reflectors and follow protocols.

• Get Witness Information
• Train drivers not to coerce witnesses, just get their information.

• Notify the Company
• The person receiving the call must remain calm and professional.

• Take Photos
• Consider Making a Laminate “Cheat-Sheet” for Drivers to Reference.



Driver Drug/Alcohol Testing
• FMCSR § 382.303: The Driver must submit to a drug and alcohol 

test “as soon as practicable” following an accident when:
• A fatality has occurred;
• A citation has been given within 8 hours* of the accident; and

• Bodily injury occurred to anyone who, as a result of the injury, 
immediately receives medical treatment away from the scene of the 
accident; or

• One or more of the motor vehicles involved in the accident was towed 
from the scene. 

• ALWAYS FOLLOW YOUR COMPANY POLICIES, AS THEY MAY BE 
STRICTER THAN THE FEDERAL REGULATIONS.
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Alcohol tests. If an alcohol test is not administered within two hours following the accident, the employer "shall" prepare and maintain on file a record stating the reasons the test was not promptly administered.If a test is not administered within eight hours following the accident, the employer "shall" cease attempts to administer an alcohol test and shall prepare and maintain the same record.Controlled substance tests.If a test required by this section is not administered within 32 hours following the accident, the employer shall cease attempts to administer a controlled substances test, and prepare and maintain on file a record stating the reasons the test was not promptly administered.If the FMCSR time window has passed for DOT testing:Test anyway!Not every hospital is DOT-approved:  ask!



Dealing with Law Enforcement
• A catastrophic accident is typically investigated by numerous law 

enforcement authorities (Emergency Response, Commercial 
Vehicle Enforcement Unit, and Accident Reconstruction teams)

• Do not expect Law Enforcement Officials to be communicative or 
cooperative, especially at the scene. 

• A hostile, uncooperative or combative response by company officials gains 
nothing and may be detrimental to the investigation.

• Criminal Citations: These trigger different obligations for everyone 
involved in the accident; the Driver has Constitutional Rights that must be 
considered at all times.  This is not the time to “go-it alone.”
• Have a plan in place to determine under what circumstances you will 

pay for a criminal defense attorney for the Driver, if any.



Preserving Evidence
• Electronic Control Modules (ECMs)

– While more common, ECMs vary widely in the type of data recorded, 
the amount of data recorded and the ease of access to the data.

– On many units, the existing data is “wiped out” when the engine is 
restarted.  

– Typically, we insist that we “tow until we know” what were dealing 
with.  We also demand data downloads of the other vehicles involved.

• Automated Event Recorders
– You must PRESERVE THE DATA on these recording devices!  
– Do not allow the digital information to be downloaded by anyone 

other than trained technicians.
• Driver Logs, Driver DQ/Personnel Files, GPS Data

– Work to immediately collect and preserve all of this data.
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Don’t assume that your local truck dealer can perform a download.  Often, it is much more complicated and may require factory-trained personnel.



Repair and Return to Service
• Many times, soon after the accident, a conflict arises:  you want to 

return your truck to service, but your insurance carrier and Local Counsel 
object.  Why?

• Evidence spoliation:  to avoid accusations by the injured party that the 
company “spoiled” the truck by repairing it to hide evidence of its fault, 
we typically preserve the vehicle in its post-accident state until we have 
given the other party a fair opportunity to inspect and photograph the 
equipment.
• Spoliation allegations and causes of action add value and costs to a 

claim and must be avoided when possible.



Spoliation Example

Presenter
Presentation Notes
Full Story:In this matter, our insured did not report a claim for over two months.  The claimant alleged that her foot got stuck within the hydraulic lift of our insured bus, causing a break.  Due to other complications, the claimant eventually had her foot amputated.  Our insured vehicle did have surveillance, which would have showed the alleged injury.  However, our insured failed to preserve the video and it was automatically overwritten after 30 days.  There was no way to access the video once a claim was filed.Luckily, this one has a happy ending – despite our lack of video surveillance, we learned through our defense counsel and other experts that claimant’s injury almost certainly could not have happened in the type of hydraulic lift on our insured’s bus.  We also learned that the claimant rode with another carrier on the date of her injuries.  After further investigation, we eventually denied all liability.��This investigation (and the costs associated with it), however, could have been completely avoided if we had the surveillance footage from inside the bus.



PD Spoliation Example
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Full story:Insured driver alleged the (insured) motor coach brake hose failed which caused him to then lose control and strike a railroad housing and a concrete railroad barrier wall.  Damages also resulted to the insured motor coach. The insured reported the claim 2 days after the loss occurred and upon first contact with me, I was advised that they had already changed the brake hose and moved the vehicle to a repair shop.   Because the insured tampered with and altered the physical and mechanical condition of the insured vehicle, we eliminated any opportunity to go after and hold accountable any negligent party or parties.  We had no opportunity to investigate and uphold a faulty brake, brake house or product defect claim or allegation.  Instead, we had to pay out on the collision and resulting property damage claims with no chance of recovery (subrogation).   The spoliation issue was compounded when we discovered that the responding police officer noted in his final report there were issues with the insured vehicle brakes upon his inspection and investigation.  Our driver was not cited at fault but again, we had already “spoiled” or tampered with the vehicle therefore destroying any supporting liability evidence that pointed to another party outside of our driver.  This could have been more far reaching and dangerous in the event we struck a pedestrian, another vehicle with passengers or if any injuries resulted to guest passengers in our vehicle.  Clearly, the litigation landscape could have been much adverse and opened us up to much more exposure.   This was in California where the jurisdiction would have allowed for us to assert pure comparative negligence or given us some recourse to bring in another party. 



Media Management / PR
• In a “YouTube” and “Twitter” world, where everyone has a video camera 

on his/her smart phone, you can expect media coverage (or social media 
coverage) almost immediately.  Under no circumstances should the Driver 
ever speak to the media.

• If contacted by the media, you should contact your insurance carrier 
immediately.  Don’t try to handle the media on your own.



Outreach
• Compassion is part of being human; expressing the company’s concern 

and sympathy is entirely appropriate, but only if done properly.
• Your insurance carrier should be consulted before any outreach is made.  
• Our experience has taught us that when, how and by whom outreach is 

made makes all the difference.  
• Odds are that you have never had to make such an outreach before.  So, 

take advantage of our collective experience before inadvertently making a 
bad situation worse.



Repetition

• You should prepare for and practice what to do in the event of 
a serious accident. Like a fire drill, make it a routine for your 
operation.

• Important Tips for Your Response Drills:
• Drivers must be involved;
• Company Spokesperson should be picked and run through 

a full dress rehearsal;
• Challenge your Reliable Supervisor through the drills.



Questions?
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